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Honorable William J. Lawson
Seoretary of State
Austin, Texas

Attention: NMr. Will Mann Richardson’ B

Dear Sir: Opinion No. 0-3989
Ret Does a corporation have a right
to operate a oity bus lins under
subdivision 66, Article 1302,
Vernon's Annotated Civil Stat-
utes, and related questions?

Your letter of September 16, 1541, requesting the opin-
ion of this department on the questions stated herein, reads in
part as {ollows: ' |

"The above named corporation was granted a char-
ter using as its purpose Subdivision of Article
1302 'to establish and maintain a line of atages.'
Under this subdivision the corporation has been op-
erating buses in the City of Wichita Falls.

“In order to take advantage of ths povwers grant-
ed by Article 6548 and Article 65%8a, the corporation
has filed an application for an amendment changing
its purpose clause to include those powers. It will
be noted that those Articles apply to corporations
vhich wvere formed as street rallvay corporations and
vish nov to operate buses in place of street cars.

_ The street rallvay subdivision is No. 67 of Article
1302, and it is the ocontention of this Department
that Articles 6548 and 6548a apply only to corpora-
tions formed under that subdivision. If such is the
‘case, the corporation could not accamplish this change
by an amendment because of the prohibitions in the
last sentence of Article 1314,

"The attorneys for the corporstion, hovever,
contends that since they have been operating a city
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bus line under Subdivision 66, that they ars not chang-
ing the purpose of the corporation by adopting the en-
larged rowers granted under Articles 5548 and 6548a,

"This Department has been of the opinion that
subdivision 66 was the correct subdivision to be used
by bus lines running fram one city to ancther and that
it did not authorize the operation of a city bus line.
It 13 easy to see that a court could say that an inter-
city bus line was simllar to, and authorlzed by, the
line of stages subdivislon, but the similarity is not
80 great betveen a line of stagaes and the operation of
city buses, .

"We should 1ike an <pinion from your Department
on the following questionst

"1. Does & corporation have & right to operats
‘2 ¢ity bus line under Subdivisicon 64 of Article 1302%

"2. If Subdivision 66 1s not the proper subdivi-
sion, under what subdivision should 2 corporation
wlshing to operate a bus line in a city be formed?

"3, If Subdivision 66 is the proper subdivision,
may such a corporation have the enlarged powvers grant-
ed by Articles 6548 and 6548a, either by smendment or
as an incidental pover to their right to operate a
city bus linet" '

The pertinent facts relative to the Wichita Traotion
Company are set ocut in a letter from Honorabple Bennett L. Smith,
Attorney at lLaw, addreased to the Attorney General, bvearing date
September 19, 1941, are as followa: : ‘

"Wwichita Traction Company, & Texas corporetion,
owned and operated a street rallway aystem in Wichita
Falls until its charter expired under its own terms in
August, 1934, Prior to that time, the dharter of Wichita
Traction Company vas amended to permit the substitutlon
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of busss in compliance with Articles 6548 and 6548a.
Yhen the chartsr expired in 1934, wWichita Traction
Company was not then oporating say atreet rallways
but was entirely operating motor buses in and about
the City of Wichita Falls. ‘

"ahoprtly af'ter the expiration of the charter
of Wicnita Traction Company a new gorporstion was
formed, the Wichita Transit Corporation, under 3ub-
division 66 of Artiecle 1302, which Corporation ac-
quired the motor buses and system formerly operated
by Wichita Traction Company. The nev Company tcok
over znd operated the identical operations maintain
¢4 by the predecessor. Wichita Transit Corporation
has 3ince Leen oengaged in the business of operating
Yhuges for the carriage of psaesengers for hire within
the City of Wichita Falls. During part or e£ll of
that time, the Corporation has operated buses outelde
i the City limites and into the suvburbs. .

“The Corporation nov desires fo amend its char-
ter by changing its purpose cleuse from thst contain-
ed in Subdivision 66 in Article 1302 to Subdivision
27“gge€eor, as supplemented by Articles 6548 and

5 . '

: subdivisions 66 and 67 of Article 1302, Vernon's Annotated
Civil statutes, read as followst

"66. %o establish and maintain a line of
stages. :

"67T. To construet or acquire with pover to
nmaintain and operate, street railways and suburban
railwvays and belt lines of rallwvays vwithin and near
cities and towns, for the transportstion of freight
and passengers, with powver alsc to construct, own
and operate union depots, and tc buy, own, sell and
convey right of way upon vhich to comstruct railroads.®

The 1ast sentence of Article 1314, Vernon's Annotsted
Civil Statutes, reads as follows:
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"Ko amendment or change violative of the Con-
stitution or laws of this State or any provision of
this title or which sc chanzes tho crizinal purpose
of such corporation as to prevent the execution -
thereof, shall be of any fcrce or effect.”

Article €548, Vernon's Annotated Civil statutes, pro-
vides 1n eflfect that any corporetion authorized to operate a
street or 2 suburban raillvay or interurban railway and to carry
passenzors for hire, ls authorized, subject in every case to the
approval and consent of the governing body of the city or town
where sald street, suburban or interurban rallwvey company 1is
orerated to substitute for such railway sutomobile motor bus lines,
in vhole or in part, and to wmaintaln and operate motor buses for
the purpose of csrrying passengers ior hire on the public roads,
streets, nlszas, allers, ané hishweys within the corporate limits
of any incorrorczted ct ias or towns, under such reculations as
may te rregcribed L7 =nr such cities or towns, ané on the public
roads and hi—raveys within Tive miles of the corporate limits of
any such incorgorated citles or towns, under such regulaticns, in
territory ocutsidse of city limits, as the Commissisners' Court of
‘the county may preacribe; asnd such substitution of motor buses
for strest cars and street or interurban railwvay and the discon-
tinuance of such stroet or interurban railways shall not in any
way impair any of the corporate powers of corporations heretofore
1ncorporated as street or interurban rzilways with respect to the
operation. of other vpublic utilitiez authorized dy their charters
and by ststutes nov in i'orce.

Article 6548a, Vernon's &nnotated Civil Statutes, among
other uhings, in effect, provides that private corporations here-
tofore inzornorated for the purpose of overating street or inter-
urban railways, which said private corporations have hotally
abandoned such operations prior to Jenuary 1, 1934, may amend
thelr chsriers s8¢ as to 1nc1ude as a separate purpose of the cor-
poration the azquiring, owning and operating of motor vellicles
and motor buses for transportation of passengers for hire upon
the puilic strzats and nublic ways of cities and towns and upon
the public ways of the adjacent unincorporated territory within
five wmlles from the limits of such cities and towns, provided, how-
ever, this limit shall not be construed to prohibit any corporation
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conforming wvith thies act from contracting for chartered pas-
senger service beyond said five mile 1limit, under such reason-
able regulations ss may be legally imposed from time to time

by such cities and towns vithin the limits thereof and the Com-
missioners! Court of counties as nov prescribed by Article 6548,

The Wichita Traction Company was apparently organized
for the purposes set ocut in Subdivision 67 of Article 1302 and
had amended its charter to fenmit the subatitution of buses in
compliance with Articles 5548 and 6548a, but its charter expired
and vas not reneved. The subject corporation, Wichita Transit
Corporation, wes organized as a nev corporation under subdivi-
sion 06, vith its purpose clause reading: "To operate a line of
stages,” and although this corporation acquired all the property
of the Wichita Traction Company, which at that time wvas operating
only buses, the powers of Wichita Transit Corporation and the pro-
priety of the charter amendment which has been sublmitted must be
tested by the charter of the present corporation and the laws ap-
plicable thereto, and not the charter and laws applicable to the
- expired Wichita Traction Company.

' Wnile there appears to be no subdivision of Article
1302 which expressly mentioris the operation of bus lines between
citias, it would seem that the State Department's construction
of Subdivision 66 as including the operation of inter-city bus
1ines is correct., It does not follow however that this excludes

the operation of a line of stagea or buses within cities. 1In
this connection wve refer to the cass of Staacke v. Routledge
(sup. Ct. 1922) 241 8. W. 944, vhich involved the business of
renting automobiles with drivers in the city of San Antonio under
Subdivision 6%, The court in its opinion stated:

"Subdivision 10 of Article 1121 (now Subd, 66
of Art. 1302), suthorizing the creation of corpora-
tions for the establis and maintenance of stage
lines and Subdivision 18 (now Subd. 69) of the same
Article, permitting the formation of corporations
for the transportation of goods, wares, and merchan- -
dise, or any valuable thing, is sach clearly btroad
enough to have permitted the formation of & corpora-
tion for the transportation of passengers for hire,
or to engage in the business vhich defendant in error
alleges was the business followed by the Rembler
Automobile Company."
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: If the court was correct in its exprassion with refer-
ence to Subdivision 66 in that case, we knov of no reason why
this Subdivision would not be sufficlently drosd to permit the
operation of a line of stages or buses within as well as between
cities and tovns. This statement by the court was probably not
necessary to the dascisicn of the case but it does furnish a
guide in construing the statute. A

Althouzh there may be other Subdivisions in Article
1302 which would be more appropriate for the operation of city bus
lines, a matter vhich ve do not nov determine, it 13 our opinion
that it is aufficiently broad to include the oceration in question.

Under the present charter of the Wichita Transit Company
‘4t may therefore operate bus lines or steges within cities or
towns and betwoen cities or towns without any limitation upon the
dfstance vhich it may operate 1ts bus lines from the corporate
limits of citles. Subdivision 57 authorizes the operation of
strest railvaye and suburban rsilvays wvithin and nesar cities and
towns. 37y virtue of Articles 6548 and 6548a, Vernon's Texas Civil
atatutes, street rallwvay corporations may extend their charter
povers 80 ss to substitute motor buses for their railvays within
the corporate limits of cities and tovns and on the public high-
vays within five miles of the corporate limits of such cities or
tovns.

Would the proposed amendment s¢ change the original pur-
pose of the corporation as to prevent the execution thereof? Ve
think it would. Under the original charter the corporation 1is
authorized to operate both inter and intra oity dbuses or stage
lines but by the proposed amendment it would only be authorized
to operate bus lines within incorparated cities and within five
miles thereof. That the corporation has been operating buses
solely within the city of Wichita Falls and ite suburbs is not
controlling for the charter sets ocut the purpose of its ircor-
poration and ve must look to that instrument and applicable laws
to determine its original purpose.

There is another reason this amendment may not be made.
Rotwithstanding both Subdivisions 66 and 67 deal wvith transporta-
tion, they contain radical, substantial and fundamental differences.
Kot only does the power to operate a line of stages taterially
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differ, as a matter of fact, from the power to construct and
operate street, suburban and belt line railvays and to buy, own,
sel)l and convey right-of-wvay, but the statute itself has made

the distinotion and ve cannot say that these purposes are funda~
mentally the same. When the incorporators of the Wichita Tran-
sit Company chose the purpose of the corporation they no doudbt
considered the difference between the operation of a line of
stages and the operation of street railvays under Subdivision §7
vith the enlarged povers granted by Article 6548 and 6548a, and
had some reason for incorporating for the selected purpose rather
than as & street ralliway company. It vould seem apparent that a-
person stubsceribing to the caplital stock of a corporation having
ag 1ts purpose the operation of a 1line of stages would not con-
template that such corporation would construct, maintain and
operate rallvays. The pronosed amendment being a fundamental
and material change in the purpose of the corporation, it should
not be permitted. 10 P, J. p. 664; Fletcher*s Cyclopedia Corpors-
tionﬂ, Vol, 7; P 7607- . i :

Without quoting in full Articles 6548 and 6548a, Ver-
non's Texas Civil sStatutes, we think it 1s gufficient to point
out that the first mentioned statute by its express langusage does
not apply to the corporation in question for it applies only to
"Any corporation authorized to operate a street or suburban rail-
vay or interurban railway and to carry passengers for hire # # & "
That the Act is limited in its application to streot and inter-
urban railwvays is borne out by the title and emergency clzuse of
AgtaGIEBB, 33rd Leg., p. 48, ch, 22, wvhich amended original Arti-
clé 5 . ’

The same .considerations are applicadble to Article 6548a.
That statute provides, "That prives corporations heretofore in-
corporated for the purposs of operating street or interurban rail-
vays” may amend their charters so as to provide as a separate
purpose for thes operationd motor buses. Sea also the title and
emergency clause of Acts 1937, 45th leg., p. 675, oh. 337. Clear-
ly these statutes 4o not apply to corporations organized undser
Subdivision 66, .

Your first question is ansvered in the affirmative and
the second does not require an ansver.
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In ansver to your third question, it is ocur opinion
a corporstion having as its purpose Subdivision 66 of Article
1302, Revised Civil Statutes, 1925, may not amend its charter
sc as to change its purpose to that set out in Subdivision 67
" of said Article as enlarged by Articles 6548 and 6548a, Vernon's
Pexas Civil Statutes, and that the last two thenticned statutes
are not epplicable to and do not affect the corporate povers of
corporations organized under Subdivision 66 of Article 1302, Re-
vised Civil Statutes, 1925. _

Yours very trulj

rvECI?TT- A -
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ATTORNEY GENERAL OF TEXAS

_ ] 1
By ,%%4
CecZl C. Cammack

e - Assistant




